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_ IN THE COURT OF CRIMINAL APPEALS
OF.TEXAS

NO. WR-49,984-02

EX PARTE CATHY LYNN HENDERSON, Applicant

ON APPLICATION FOR A WRIT OF HABEAS CORPUS
FROM CAUSE NO. 94-2034 IN THE 299™ DISTRICT COURT
' TRAVIS COUNTY -

Per Curiam. KELLER, P.J., filed a dissenting opinion in which HERVEY, J. joined.
PRICE, J., filed a concurring statement. KEASLER, J., filed a dissenting statement.
MEYERS, J., not particip.ating. : , ‘

ORDER

This is a-subsequent application for writ of habeas corpus filed pursuant to article
11.071, § 5, of the Texas Code of Criminal Procedure. Applicant raises three claims in

which she asserts that she has newly available evidence that shows that: ‘(l) she is innocent

of éapital murder; (2) but for ¢onstitutional errors she would ndt have been found guilty; and
(3) she is no longer death eligible.
- Applicant was convicted of capital murder in May 1995. This Court affirmed her

conviction and sentence on direct appeal. Hendersonv. State, 962 S.W.2d 544 (Tex. Crim.
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App 1997 ) In October 1998, apphcant tlmely ﬁled her initial apphcatlon for writ of habeas
corpus and amended it on November 17,1998. We denied relief. Ex parte Henderson No
WR-49,984-01 (Tex. Crim. App. March 6, 2002) (not designated for publication). -

Applicant asserts that the critjc’al issue in her trial was Awhether she intentionally .
caused Brandon Baugh’s dea‘;B as asserted by the State or whether Brandon’s death was the
result of an accidental fall. Inthis subsequent eipplication, applicant has submitted significant
| recent scientific research and the affidavits and reports of several sciént_iéts. That material |
indicates that what is called the biomechanical analysis-of infant head traumé (an area of
sciéntiﬁc research that .was beginning to develop in 1995 when applicant was tried and
con\}ic':ted) now éhows that the type of heaci injuries that Brandon Baugh suffered could hévé
been caused by an accidental' short fall ,‘c‘)'nto concrete. Although the details have varied,
applicant’s p'ositio'n throughout has been that Brandon fell out of her‘arms as she was
carrying him and hit his head on theléohcr'ete playroom floor.

Atthetime ofﬁiai Dr. Roﬁérto Bayérdo, th¢ highly experienced mediéal examiner for
Travis Cour'&y, testified that it was “impossible” for Brandon’s extensive brain injuries to
have occurred in the way that applicaﬁt stated. He testified that her story was false and
,“mcrédible.” In his opinion (and that of Dr. Sparks Veasay of Lubbpck éounty), Brandon’s .
injuries had to havé resulted frbm a blow intentib'nally struck by épplicant. He concluded,
“I would sai the Baby was caught up with the hands by the afms'along-the body and th.en

swung and slammed very hard again‘st' a flat surface.” In his 1995 opinion, Brandon was an
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abused baby whom applicant-had inténtionally murdered.

But according to the afﬁdavits and/or reports submitted by Drs. John J. Plunkett, Peter

J. Stephens, Jamce I. Ophoven and Kenneth L. Monson, recent advances in the area of

blomechamcs and phys1cs suggest that it is perhaps possible that Brandon’s head injuries |
could have been caused by an accidcntal short-di_stance fall.

The Honorable Jon Wisser presided over applicant’s 1995 trial and is currently
presiding over her subsequent writ application. He was sufficiently troubled by the initial
scientific evidence presented to him that, on April 4, 2007, he recalled applicant’s original
death warrant and rescheduled her execution for June 13, 2007, to give her sufficient time
to gather additional material for this subsequent writ application.’

- Applicant did so.  Dr. Bayardo has now submitted an affidavit which, in essence,
recants his trial-time conclusive opinion. His ,afﬁdavif states the following:

Since 1995, when I testified at Cathy Henderson’s trial, the medical profession

has gained a greater understanding of pediafric head tranma and the extent of

- injuries that-can occur in infants as a result of relatively short distance falls,
~ based in part on the application of principles of physics and biomechanics.

Specifically, and as shown in the reports that T have read, even a fall of a

relatively short distance onto a hard surface can cause the degree of injury that

Brandon Baugh experienced.  If this new scientific information had been .

- available to me in 1995, I would have taken it into account before attempting

to formulate an opinion about the circumstances leading to the injury.

I have reviewed the affidavit of John Plunkett dated May 18, 2007, and I agree

' Judge Wisser wrote, “I decided, although not convinced of the legal correctness of the
defendant’s position, it is in the interest of justice and the criminal justice system of this state,
that the execution date of April 18" be reset.to June 13*, 2007. This should permit the defense
adequate time to perfect any subsequent wnt "
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with his opinion. -Based on the physical evidence in the case, I cannot

- determine with a reasonable degree of medical certainty whether Brandon
Baugh’s injuries resulted from an intentional act or an accidental fall. In fact,
had the new scientific information been available to me-in 1995, 1 would not
have been able to testify the way I did about the degree of force needed to
_cause Brandon Baugh’s head injury:

Dr. Bayardo’s ré—evaluatiqn bf his 1995 opinion, which he states is based upbn new -
scienﬁﬁc developmenfs, isa ma'teriall :exculpatory facf. In our view, the current application.
contains sufficient spc@iﬁc facts establishing that applicant’s first two blaims Asatis}fy the
requi;ements of articlé 11.071, § 5(a). | |

'We therefore granf é‘pplicant’s request‘.' for a sta§ of executiqn @d 'remz.lrid ﬂ1i§ "

- subsequent application for writ of habg:as corpus 1o the trial court for further proc‘eédiﬁgs’ on
applicéﬁt’s first two claims. We dismiss her third clé.im——that she is no longer déaﬂl 'eligibl e~ |
because it is not legally cogmzable under article 11 071,§5.

IT IS SO ORDERED THIS THE 11“h DAY OF IUNE 2007.

Pubhsh



IN THE COURT OF CRIMINAL APPEALS
| ~ OF TEXAS o

_NO. WR-42,984-02.

EX PARTE CATHY LYNN HENDERSON, Applicant

ON APPLICATION FOR A WRIT OF HABEAS CORPLS
FROM CAUSE NO. 94-2034 IN THE 299™ DISTRICT COURT
| " TRAVIS COUNTY" -

 KELLER, P.J., filed a dissenting .op-in'ir.Jh‘ in which HERVEY, J. joined.

‘Befo,re a court can copside; ﬂ}e rne;*its of a:habeas applicati'pn,. the application must con(ain
sufficient facts establishing one of the three cxccptions listed in Article 11,071, §5(§).’ The facts
alleged in the present application, even if accepted as tue, do not establish any of the exceptions
. listed in §5. In Ex parté Staley,‘we explained that an applicant could not meet the §5(a)(1) cxcéption L
on the basis of ne§v law simply by relying upori United States Supreme Court cases that established

new law.” He was still required to show that the facts in his case fit “under the umbrella of that |

' TEX. CODE CRIM. PROC,, Art. 11.071, §5(a).

> 160 S.W.3d 56, 63-64 (Tex. Crim. App. 2005).
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~‘new’ legal claim.” Similarly, new facts can éhow anew factual basis under §5(a)(1) only if the new
facts would establish a claim upon which relief could be granted. Even assuming that the new
medical research constitutes “new facts” that were. ﬁnavaiiable at the time the previbus application
was filed, ihose new facts, even if accepted, do not establish iany recognized clajrh for relief.
Consequently, the stétutory scheme reciuires ﬂﬁs Courtio dismissfhe appﬁéation. Becéxuse the Court '
does not, I respectﬁllly" dissent, - |
Filed: June 11,2008

Publish

!
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IN THE COURT OF CRIMINAL APPEALS
OF TEXAS '

NO. WR-49,984-02

EX PARTE CATHY LYNN HENDERSON, Applicant

~ ON APPLICATION FOR A WRIT OF HABEAS CORPUS
FROM CAUSE NO. 94-2034 IN THE
299" DISTRICT COURT OF TRAVIS COUNTY

Price, J., filed é concurring statement.
CONCURRIN g' STATEMENT

In order to pro-ceed to the merits pf her élaims in this subsequent post-conviction
application for writ of habeas corpus, the applicant must satlisfy the cfiteria of Article 11.071,
Section 5.' She argues that she should be allowéd to proceed with her first claim of actual
innocence under Article 11.071, Section 5(a)(1), which provides for consideration of the
merits of a subsequcnt apblicatio’n upon é showing of “sufficient specific facts establishing

. that” her claim ‘of acfual innocence' 60uld not have been presénted in a previoils habeas

application because “the factual . . . basis for the claim was unavailable” before. In my view,

-
TEX. CODE. CRIM. PROC. art. 11.071, § 5.
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the applicant has présented sufficient ﬁcwly availaﬁle facts in the form of Dr, Bayardo's
affidavit. Dr. Béya'rdo now avers that, giyen the new developments in the science of
bioméchanics, he could not now testify, as he did during the applicant’s 1995 trial, that
Brandon’s héa& injury could not have l;een caused by an accidental fall such as that which
the applicant described in her trial testimony. He now dss_erts thathe “canﬁd determine with
a reasonable degree of medical ceﬁainty whether Bfandon Baugh’s injﬁries resﬁlted froman -
intentional act or an accidental fall.” For the reasons that follow, I believe this constitutes.
a prima facie showing of a cog,niz_abic claim of actual innocence. -

Under the sté.ndard for determining a bare claim of actual innocence annéunced inEx
parte Elizondo, an applicant must show “by ¢lear and convincing evidence that no reasonable
juror would have convicted him'in light of the ﬁgw evidence.” In conducting this an#]ysis,
the rgviewing court should view the newly 'availgblg evidence in the context of the evidence
developed during the coﬁrse of the trial and ask whether any rational juror would still have
convicted the appiicant given whatever addiﬁpnal perspecfive the newly available evidence
may provide, assuming the juror had also heard that ﬁewly available evidence.’

In my view, the applicant’s newly available evidence is sufficient to establish a érima

facie case under this standard. At trial, Dr. Bayardo testified that applicant’s exculpatory

2 .
947 S.W.2d 202, 209 (Tex. Crim. App. 1996).

3

E.g., Ex. parte Chavez, 213 S.W.3d 320, 322 (Tex. Crim. App. 2006).
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version of how Brandon sustained his injuries could nbt possiblyA be true. Dr. Bayardo’s
affidavit demonst‘rafes that, in light of the new scientific dévélopments, he could no longer
testify as he did at trial. Tﬁis new evidence has the effeét of totally nullifying Dr. Bayardo’s
trial testlmony Addmg it to the ev1dentxary mix means that the jury would no longer have
any affirmative ewdence to cause it to prefer the theory that Brandon was murdered as
opposed to the thcory that helwas killed accidéntally or with‘ some lesser culpable mental

state than is necessary to sustain a capital murder conviction.* Under these circumstances,

it is at least arguable that the evidence is not even legally sufficient to sustain a conviction;- '

that is, a rational jury could not convict the.applica'ht of capital murder.® In any event, it is

evident that the applicant has presented a plausible claim that no reasonable juror would have :

found her guilty of a capital homicide—at least not to a level of confidence beyond a

reasonable doubt. Thus, the applicant has at least pled facts sufficient to allow her to proceed

4

In hlS affidavit, Dr Bayardo mdxcated that he had reviewed the affidavit of Dr. John

Plunkett, “and I agree with his opinion.” Dr. Plunkett’s affidavit is dated May 18, 2007, and it
mc]udes the followmg . .

Neither .. ., nor anyone else, can prove Brandon’s injury and death was an accident.

" . However, because of the new scientific information and analysis now available to

 scientifically evaluate Brandon’s injury and death, neither may anyone prove that Ms.

Henderson intentionally caused it. It is impossible for any qualified scientist or

physician to conclude, whether to areasonable degree of medical certainty, or beyond

a reasonable doubt, that any intentional and deliberate act by Ms. Henderson caused

Brandon Baugh’s death, or that the [sic] Brandon s injuries are such asto rule out an
accxdental cause.’ . .

b

. See Nelsonv. Stare, 848 S.W.2d 126, 138-9 (Tex. Crim. App. 1992) (Clinton, J., dissenﬁhg);
Mason v. State, 905 8.W.2d 570, 579-80 (Tex. Crim. App. 1995) (Clinton, J., dissenting).
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* with her claim of actnal innocence.
This differs from the situation in which a lay witness later claims that his or her trial
testimony was mistaken or untrue—an ordmary rccantatlon. In that event the j jury that we

hypothesize in our Elizondo analysis has been presented with two different and conflicting

versions of the facts from the same witness and must decide which version to believe. Ifthe ‘

recantation is not particularly compelling' under the circpmstances, we have no basis to
conclude that there is clear and convincing evidence that none of the jurors would have
~ convicted the defendant anyway. Relief would not be warranted. But here we have a
situation in which the State’s expert, upon whose opinion téstimony the essentia‘lAeleme.nt of
cuipable mental state hihges, has now withdrawn his earlier expert opinion in light of new
scientific developments and has replaced it with a new, presumably better ihformed, expert
opinion.® Accordingly, in applying the Elizondo standard, we do not hypothetically envision
“a jury that is now presented with two conﬂicﬁng versions of the brute facts. In_étead, we

envision a hypothetical jury that has heard an expert who has renounced his own earli:f

opinion as scientifically invalid. I do not believe a rational juror would choose to rely upon -

Py

I say “presumably” better informed only because the record does not presently suggest

otherwise. This is not to say that on the remand the State cannot challenge the applicant’s claims |

with respect to validity and/or weight of the advances in biomechanical science upon which the
applicant, and Dr. Bayardo in his affidavit, rely. We are not called upon to address the merits of the
applicant’s claims at this juncture, but only whether she has met the threshold showing for
consideration of the merits in the ordinary course of proceedings under Article 11.071. See Ex parte

Blue; S.W.3d___ (No. AP-75,254, Tex. Crim. App., March 7, 2007) (2007 Tex. Crim. App
LEXIS 31 18) (Shp op. at *29)
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~ the expert’s abandoned view. This leaves our hypothetlcal jury with precious little evndence

upon which to conclude that the applicant killed Brandon with the mens rea necessary to

Justlfy convxctmg her of an: offense for which she could suffer the ultimate penalty of death '

Nor am 1 swayed by the fact that the trial ev1dence shows that the applicant ﬂed of

course, | acknowledge that we have said many times that evi idence of flight amounts to Some

evidence of a guilty conscience. But 1 do not believe on the facts of this case that the

applicant’s flight provides the jury wnth any greater basis to prefer the conclusion that she
killed Brandon with the requ1sxte intent for capital murder versus some lesser eulpable mental
state or no mens rea at all. In short, while the applicant’s flight undoubtedly evinces a guilty
conscience, it provides little rational basis to conclude she felt guilty of an-intentional or

kmowing murder, as opposed to a reckless or negligent'homic'ide or even an excusable

accident. Neither does her statement to her friend that she “killed somebody or murdered .

somebody” provide‘a‘particularly compelling basis to differentiate her level of culpability.

That the evidence may still be legally sufficient to convict the applicant even in the face of

Dr. Bayardo’s affidavit does not mean we cannot conelude that a prima facie case has been

made that no reasonable juror would have convicted the applieant. In my view she should

- be permitted to proceed with the claim based upon her newiy available evidence so that we .

may determine, in the normal course of habeas proceedings, whether she can ultimately
convince us by clear and convincing evidence.

" In her second claim the applicant asserts that she should be allowed to proceed with
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other constitutional issues under Article 11.071, Section 5(a)(2), which requires a showing

of “sufficient specific facts establishing that . .. by a preponderance of the evidence, but for

a violation of the United States Constitution, no rational juror could have found the applicant
guiliy beyonda reasonable doubt[.]” This standard requires a lower threshold of confidence
~ (preponderance of the evidence rather than clear and convincing evidence), but it also
requires a showing that no rational juror “could” have convicted, rather than that no rational
juror “wéuld” have, as under the Elizondo standard governing bare claims of innocence. To
me these differences in the applicable standards result ina waéh. Given Dr. Bayardo’s
afﬁdavit; Iwould also hold that the éppiicant has shown By a preponderance of the evidence

that no rational juror “could” have found her guilty to a level of confidence beyond a

reasonable doubt and that the merits of her constitutional claims should therefore be

addressed.
- With these observations, 1 jointhe Courtin its order stéying the applicant’s irhpending
execution and granting her leave to proéeed with the first two claims of her subsequent writ

application under Article 11.071, Section 5.

Filed: June 11,2007
Publish

7 : . .
It is my understanding that the District Attorney of Travis County has made public that he
has sent a letter to the Board of Pardons and Paroles in which he has fecommended that the Board

recornmend that the Governor grant the applicant a thirty-day reprieve. See TEX. CONST. art. 4, §
11(b). , S 4
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IN THE COURT OF CRIMINAL APPEALS
. OF TEXAS

NO. WR-49,984-02

EX PARTE CATHY LYNN HENDERSON, Applicant

ON APPLICATION FOR A WRIT OF HABEAS CORPUS
FROM CAUSE NO. 94-2034 IN THE 229TH DISTRICT COURT
TRAVIS COUNTY

Keasler, J., filed a dissenting statement,

DISSEfITING STATEMENT
Without one word of éﬁalys_i_s, four members of the Court reach the ﬁreathtakihg '
conclusion that Cathy Lynn Henderson’s subseqﬁeﬁt application meets the requirements of
Atrticle 11.071, Section 5(a). Calvin Coolidgé once said, “If you don’t say anything, you
won’t be called upon to repeat it.” Tociay the per curiam opinion tacitly amends Silent Cal’s. |
adage to say, “If you don’t say anytbing,‘you won'’t be called upon to justify it.” The only o

‘explanation for the absence of any aﬁalysis is 'that_their conclusion is indefensible. .They

! TEX. CODECRIM. PROC. ANN. att. 11.071 § 5(a) (Vernon 2005).
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- date not set out their reasons because they mjght have to defend them. Instead, it is simply,
“Becausé we say so.”

Over fifty years ago, Justice Robert H. Jackson Wamed: “There i_s a dang'er,thaf, ifthe

Court does not temper its doctrinaire ldgic_ with a little practical wisdom, it will.convert the

constitutional Bill of Rights into a suicide pact'.”2 But today, the majority employs neither
logic nor common sense.

Section 5(a) prevents us from considering “the metits of or grant[ing] relief based on

the subsequent application unless the application contains sufficient specific facts” -

demonstrating that:

(1) the current claims and issues have not been and could not
have been presented previously in a timely initial application ot
in a previously considered application filed under this article or
- Article 11.07 because the factual or legal basis for the claim was
unavailable on thé date the applicant filed the previous application;

(2Q)bya preponderaﬁce_ of the evidence, but for a violation of the
United States Constitution no rational juror could have found -
the‘applicant guilty beyond a reasonable doubt; . . . .?

L

Even assuming that the biomechanical evidence regarding causes of infant head

trauma was previously unavai-lable,4 Henderson has failed to presenf a cognizable claim of

 Terminiello v. Chicago, 337 U.S. 1, 37 (1949) (Jackson, J .,.disse'nting).
5 TEx. CODE CRIM. PROC. ANN. art. 11.071 § 5a)(1), (2).
¢ 1d. § 5(a)(1), (). |
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actual innocence based on newly-discovered ev1dence The “newly-available”

biomechanical evidence does not constitute evidence that “unquesuonably establish[es]”

Henderson’s innocence under Ex parte Elizondo.S As the majority observes, the affidavits

and reports of Drs. John J . Plunkett, Peter J. Stephens, Janice J. Ophoven, and Kenneth

Monson concerning recent advances in “biomechanics and physics suggest that it is possible -

that Brandon’s head injuries could have been caused by an accidental short-fall distance.”

~ The words “suggest,” “possible,” and “could” denote uncertainty. And here the obvious

uncertainty pertains to whether Brandon’s death was the result of an accident. Thisisa far. :

cry from setting out sufficient specific facts establishing actual innocence. Additionally, Dr.
Bayérdo’s revised 6pim'on, which the majority identifies as a “material exéulpatory fact,"’

does not affirmatively rule out that Henderson acted intentionally. In short, the evidence

submitted by Henderson only serves to support the defense she advanced during her 1995
trial—that Brandon’s death was the re-sult of an accident, as opposed to an intentional act. |

‘Henderson has therefofe failed to maké the requisite threshold showing “by clear and .

convincing evidence that no reasonable juror would have convicted [her] in light of the new

evidence.”’

S Ex parte Campbell, No. WR-44;551-03, 2007 Tex. Crim. App. LEXIS 504, at
*10 n.7 (Tex. Crim. App. Apr. 25, 2007) (citing Ex parte Brooks, 219 S.W.3d 396, 400
(Tex Crim. App. 2007); Ex parte Staley, 160 S.W.3d 56, 64 (Tex. Crim. App 2005)).

§ 947 S.W.2d 202, 209 (Tex Crim, App. 1996).

" Ex parte Elizondo, 947 S.W.2d at 209; see also Ex parte Blue, No. AP-75,254,
2007 Tex. Crim. App. LEXIS 318, at *27 (Tex. Crim. App. Mar.-7, 2007).
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| 1L |

Henderson has also failed to set forth sufficient specific fac’%s establiéhing actﬁal
innocenceﬁndér’ Schlip v. Delo® | ihe‘majority is sphinx-like about Henders qn’s Schlup-
based claims, soT will di_scuss’ them hére. Firsf, She argues that the trial judge’s refusal to
appoiﬁt a biomedical expert constituted a dug: process violation under 4ke v. Oklahoma.’
Seobnd reasserting an issue raised and rejected on direct appeal, she claims that thc trial
judge’s s “orders regardmg produc’non of the conﬁdentlal map and refusing to suppress the
evidence that the state obtained through use of the map yiolated [her] rights under the Fifth

and Sixth Amendments.” Relyihg on Fisher v. United States,'" she asserts that we erred in

overruling her ciairn. Because this Court has already rejéct_ed the merits of this 'claim, itis .~

 procedurally barred”? and therefore not cognizable.” Considering Henderson’s Ake due

process claim, under Section 5(a)(2), she must make a prima facie showing of actual

innocence. Henderson must therefore make a threshold showing that no rational juror could

¥ 513 U.8.298, 327 (1995); sée also Ex parte Brooks, 219 S.W.3d at 400.
9 470 U.S. 68, 83-87 (1985).

10 Hendersonv State 962 S.W.2d 544, 551-57 (Tex. Crlm App. 1997).
n 425US 391 404 (1976)

2 Ex parte Acosta, 672 S.W.2d 470, 472 (Tex. Crim. App. 1984).

5" Ex parte Campbell 2007 Tex. Crim. App. LEXIS 504, at *10 n.7 (cmng Ex
. parte Brooks, 219 8.W.3d at 400; Ex parte Staley, 160 S.W.3d at 64).
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“have found her guilty beyond a reasonable doubt in llght of the new ev1dence ' Forthesame

reasons discussed above with respect to her free-standing clalm of actual innocence,

Henderson has not met her burden under Section 5(a)(2). Henderson’s actions following

Brandon’s death support this conclusmn

~ The author of Proverbs tells us, “The wmked flee when no man pursueth, but the

righteous are bold as a 11on."ls Ovet two thousand years later, in less majestic language, we

noted that “[w]e have repeatedly held that flight is evidence of a cnrcumstance from which
an mfcrence of gullt may be drawn »16 And this concept comports with common: sense

What is an innocent man or woman’s reaction when ababy has a serious accident?

Isitto bnry the baby and flee the state? Of course not, He or she administers first aid, calls

an ambulance, calls a neighbor for help, drives the baby to the hospital—in short, takes
remedial action. What did Henderson do? She buried Brandon’s three-and-a-half-month-old

body and skedaddled to Missouri.

. And what did Henderson do then? Why, she sipped a few margaritas and, accordmg

to her friend and conﬁdant admltted that she had “killed somebody or murdered :

14 TEX. CODE CRIM. PROC. ANN. art. 11.071 §5(a)(2)
IS proverbs 28:1 (K I V). '

16 Colella v. State, 915 $.W.2d 834, 839 n. 7 (Tex. Crim. App. 1995) (c1tmg Foster
'y, State, 779 S.W.2d 845, 859 (Tex. Crim. App. 1989)); see also Hernandez v. State, 939
$.W.2d 173, 178 (Tex. Crim. App. 1997); Valdez v. State, 623 S.W.2d 317 (Tex. Crim:
App. 1981), Holloway v. State, 525 S.W.2d 165 (Tex. Crim. App. 1975).
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so'mebody"’”. Is this consist-ent-‘v‘vith her ifnnoeenee? Of course not.
We at least glve lip-service to the prmmple that we consider the totahty of the

elrcmnstanoes when dec1dmg whether an apphcatlon meets the requ1rements of Section 5 (a)

So in 1nferent1ally doing so, I can only conclude that the Court has used the “dmde and.

conquer’v’ or “pxeeemeal” ana1y31s of the ev1dence condemned by the Supreme Court in

United States v. Arvizu' 4 8 rather than consldermg the evidence as a whole."?
118

Finally, the Court brushes aside ‘Henderson’s third claim—that she is no ]onger a

future danger But that is 1noons1stent w1th our opinion in Berry v. State,” handed down less -

than two weeks ago, in whleh the same five-judge majonty held that a defendant who

murdered one chtld and leﬂ another naked i ina ditch on an anthill was not a future dan_ger to

: 'society and reformed her éentence ﬁ'om death 1o life imprisonment. According 'te the

" majority’s reasonmg, Henderson would be less culpable than Berry The majority should

explain why this claim is not cogmzable This claim amounts to nothmg more than a

3 RR.at347.
18 534 u.s. 266 272-77 (2002)
19 See also Schlup, 513U.S. at 328

B " 20 No. AP-74,913, 2007 Tex. Crim. App. LEXIS 651 at *30 42 (Tex. Crlm App
May 23, 2007). .
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challenge to the sufficiency of the evidence, which, in fact, is not cognizable.>! |
In Berry, and again today, I detecta teridency in the majority of this Court to minimize
the culpability of criminals who ‘vibfimi‘ze the most vulnerable of hﬁman beings—our
children. |
. IV'-
Henderson’s gppiicatién should be diémissed as an abuse of the writ. Because the

Court refuses to do so, I dissent. .

DATE DELIVERED: June 11, 2007
PUBLISH

2! Ex parte Easter, 615 S.W.2d 719, 721 (Tex. Crim. App. 1981); Exparte

Wzllzams, 703 S.W.2d 674, 677 (Tex. Crim. App. 1986); Ex parte McLain, 869 S.W.2d
349,350 (Tex. Crim. App. 1988).
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